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Current Topics. person, such direction inition shall be made known to 
P the party having la | po on of the dead body, then 
Useful in Death. such last-menti ned par hall dire ih examination to 
A CORRESPONDENCE between Mr. F. N. CHARRINGTON and be made.’ with Vil the near vn relative should 
Lord KNUTSFORD raises an interesting question as to the right = object. In the absence of such ob on. th tutute is 
ota testator to dispose of his most essentially personal property mandatory, an! the ec. a tated Woalhia Williams, 
namely, his own body. Lord KNutsrorpb “ wonders if it b supra, will no’ apply. 
true that legally you cannot leave your body to anyone ”’ and 
after remarking that he has been told so, but dence believe The Vagrancy Act and Foriuae-telling. 
if suggests that the legac ies of Mr. CHARRINGTON’S executors THE CONV CTION of ‘ Mad MSTELI muler t of th 
should be made conditional on the disposal of his body a Vagran y Act, 1824, ha Vn a pl rol Sir ARTHUR 
directed in his will. Presumably his executors after such CONAN Doytr, but jud and tes are faced with 
publicity will know of his wishes, but it may be observed that, Stonehouse v. Masson | 2 he which was recently 
the usual practice being to read the will after the funeral, ittack d as a forlorn ho itt kek in vain, in Jrwin 
executors who had duly buried their testator, and then four Baker, 1925, 69 Sou. J... 5 | ohibition in the Vagrane 
their legacies dependent on following such a course would ha Act, being again:‘ ry p pr diy r prof 7 
a distinet grievance. And officials approached for a facult to tell fortune 61 ubtle craft, means, or dey hy 
for exhumation in order that the executors might enjoy th: palmistry er otherw to deceive and impofe on any of hi 
legacies, would tend to be irresponsive. By way of first aid Majesty's bicet \ held 1 1) 1 Court in 
towards this problem, Lord K NI rsFORD might a k hi law yers Stoneho ey Ma 0) pre that to dee click ne 
for 20 Ch., D. (1882), and peruse Williams v. Williams. at qualify the first eight word t tl pret | 
d. 659 therein. In that case Kay, J., decided that (1) there or professing to t for wa i J 
ho property in a dead body, but the executors have a right to have been decisions on thi ) | t f t I 
the possession of the body, and their duty is to bury it, and otherwise ” after ‘‘ palmistr ye D 
(2) a direction by will as to the disposal of the testator’s body includes astrology and spiritualis: ibsequent word 
cannot be enforced. This was of course before the Cremati however, seem almost sur; if ! or tl} i! ( mn 
Act, 1902. It was a remarkable case: the testator direct d for the essence of the o t ! ! to | pheey 
his executors to deliver his body to a woman friend for crema Possibly, such words might b | the 
tion, but they buried it, and she exhumed it, had it cremated — publishers of any periodical wl ropl t lestinu 
at Milan, and unsuccessfuly sued the executors for over of individuals, but the fate of nation prosecution 
£300 expenses. Then came R. v. Price, 1884, 12 Q.B.D. 247 appears to have tal a Whether ¢ century-old 
and R. v. Stephenson, 1884, 13 Q.B.D. 331, in each of which prohibition is now ther matter 
cases the body of a child was burnt, thus frustrating the local Even assuming pro| nee iry against 
coroner's intention of holding an inquest. So far as disposal imposture, above and beyond t! ral nst obtain 
for anatomical purposes is concerned, however, the dominant money by false preter th t the old Act is, perhap 
} obrecTion 4 a minor 


factor is s. 8 of the Anatomy Act, 1832, “If any person, too comprehen ive, al 


one, it Is unnecessa \ number of the pro 


either in writing at any time during his life or verbally in the 
¢ eclucated 


fessional prophe ‘ 


presence of two or more w tnesses during the illness whereof 

he died, shall direct that after his death his body shall b people, living in fixed abod | paying rates and tax 
examined anatomically, or shall nominate any party by thi and to call them “1 L vagabond ind to associate 
Act authorised to examine bodies anatomically, to make such them with those who 1 Op ewdly and obscenely 
examination, and if, before the burial of the body of such expose, etc., oO! *havir nl or her posse on any pl klock 
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key, « ro v, jae k, bit or othe I 1h} le ment. with intent, feloniously 
Prophecy for money, so far ds forbidden 


i 
I 


etc.,”’ is mere insult 
by law, should be made an ordinary misdemeanor, and the 
law should be enforced in partially. Outgrown law, as in the 
case of whist drives, means capricious pounce in one direction 
and immunity el Unfortunately, however, reforma 
tion of old law of thi kind require 


ind thev 


ew here 
moral courage in 


legislator are not reformed 


American Cases. 

Nore IS MADE in the Central Law Journal, St. Louis, U.S.A 
for Dth October. of two American cases of interest to English 
In the case of Hogan v. O Brien, 208 N.Y. Supp. 477, 


a customer whose “ automobil wi tolen from a garage 


lawyers, 
failed to recover from the garage keeper on the ground of 
negligence The defendant wa accustomed to store some 
given to the 


twenty cars in his garage, keys of which were 
plaintiff, to his chauffeur, to several customers a well as to 
the defendant and hi One night the car was 
removed from the garage by some person who, it was assumed, 
ion of one of the key It was held that the 


theory that he 


‘ mplovee 
i 


was In posse 
defendant was not chargeable: upon the 
negligently gave out key The plaintiff was cognizant of the 
fact and clearly consented to the arrangement, which was in 
part for his own convenience In the other case Stolle v. 
Auhenser Busch, 271 83.\W.A97, the Supreme Court of Missouri 
decided that the manufacturer of hottled heverage » % harged 
with explosive gases, was liable for injury caused by flying 
vlas on the ¢ x plo ion of one of the botth the doctrine of 
res ipsa loquitu applying, and the facts being particularly 
\ paragraph 


instructive, and 


within the knowledge of the manufacturer. 


taken from the judgment of the court 1 


reveals the emphasis laid in American cases upon such con 
siderations a ‘public policy reasonableness,’ and 
be practical applic ition.’ * These bottled beverage + con- 


taining explo ive gases, are put upon the market with the 
intention that they will be transported throughout the country 
and sold to consumers for the profit of the manufacturer. 
Obviously this should be at his risk. Public policy requires 
that the manufacturer should assume the risks and hazards 
of explosion incident to the reasonable and ordinarily careful 
transportation and handling of these goods in the usual 
course of business. The rule of liability announced in Grant 
v. Bottling Co., 176 NA 56: 07 S.E. 27: 4 A.L.R. 1090, is 
sane, logical, reasonable and practical, and in accord with 
the rule of decision in this Stats It is fair to the manu 
facturer, and will afford the consumer of the beverage and 
those handling it in the ordinary course of trade reasonable 
protection, while the contrary rule leaves them practically 


without recdre 


Contractual Incapacity: Insanity. 


AN Interesting example of the principles applicable to 
contracts entered into by persons of unsound mind is afforded 
by The York Glass Co. Ltd. v. Thomas Jubb, which was before 
the Court of Appeal on the L5thinst. (7'imes, 16th inst.). The 
plaintiffs claimed, inter alia, a declaration that certain letters 
which passed between the company's agent and the defendant 
constituted a binding agreement between the company and 
the defendant for the sale by the company to the defendant 
of the property, works and businessof the company. Among 
the defences raised was the defence of insanity. The learned 
judge had held that, although the defendant was insane at the 
time when the contract was entered into, neither the plaintiff 
company nor their officers were aware of this fact, and this, 
apparently, in spite of the fact that a few days before the 
contract was concluded the defendant had written a letter 
to the plaintiff company in the following terms: “ A York 
shireman never gives the biggest figure first: he generally 
barters a bit Ido. A Yorkshireman’s motto is: ‘ Hear all. 


see all, say nowt, and if tha does owt for nowt for anybody 





do it for thysen.’’’ One would have imagined perhap 
that the receipt of such a letter was bound to have put th 
company on enquiry. 

Now the principles of law with regard to contracts entered 
into by lunatics and persons of unsound mind are clearly 
set out in Imperial Loan Co. v. Stone, 1892, 1 K. B. 599: 
“When a person enters into a contract and afterwards 
alleges that he was so insane that he did not know what h 
was doing, and proves the allegation, the contract is as 
binding upon him in every respect, whether it is execulory 
or executed, as if he had been sane when he made it, unles 
he can prove further that the person with whom he contracted 
sO insane as not to be capable of under 
standing what he was about” (ib. at p. 601). Contract 
entered into with lunatics and persons of unsound mind 
are therefore not void, but voidable, but it does not necessarily 
follow that a man who is of unsound mind is unable to enter 
into a binding contract At any rate he will be bound, if 
the other contracting party did not know of the state of his 
mind, but even if the other contracting party were aware of 
the unsoundness of mind, the contract may still be binding, 
unless it is shown further that the other contracting party 
knew him to be so insane as not to be capable of understanding 


knew him to be 


what he was about. Even in extreme cases of insanity, the 
lunatic may in certain circumstances be under contractual 
liability, even though the other party is aware of his mental 
condition. We are, of course, referring to those exceptions 
from the general rule to be found in the Sale of Goods Act, 
1893, s. 2, which is as follows: “ Capac ity to buy and sell is 
regulated by the general law concerning capacity to contract 
and to transfer and acquire property, provided that where 
necessaries are sold and delivered to . & person who by 
reason of mental ine apacity... is incompetent to contract, he 
must pay a reasonable price therefor.” In conclusion, 
reference may also be made with advantage to the dicta of 
Potiock, C.B., in Milton v. Camroux, 2 Ex., at p. 503: “We 
think that when a person apparently of sound mind and not 
known to be otherwise, enters into a contract for the purchase 
of property which is fair and bona fide, and which is executed 
and completed and the property the subject matter of the 
contract has been paid for and fully enjoyed, and cannot be 
restored so as to put the parties in statu quo, such contract 
cannot afterwards be set aside, either by the alleged lunatic 
or those who repre sent him.”’ 


Preparation of Vesting Deeds for Ist January. 

Tue Ist January, 1926, the date of the commencement of 
the new Property Statutes, is now fast approaching, and there 
are certain matters to which solicitors should see at once 
before the \k ts come into force. In partic ular, the preparation 
should Immediately be undertaken of vesting deeds which 
must be executed on or after Ist January, 1926, by the Settled 
Land Act trustees of every settlement, whether made by 
deed or by will; until this is done any purported disposition 
of the land by the tenant for life will not take effect except 
in favour of a purchaser of the legal estate without notice 
of any settlement: Settled Land Act, 1925, s. 13, and 
2nd Sched., para l. The result is that although the 
legal estate may have become vested in the tenant for 
life, under the Ist Sehed. to the Law of Property Act, 
he cannot really deal with the legal estate or exercise 
his Setthd Land Act powers until the vesting deed 1s 
completed. It must be remembered that the class of 
Settled Land Act trustees is widely extended by the Act, 
as 18 also the class of cases In which SUC h trustees can be 
ippointed out of court. If there are no Settled Land Act 
trustees, and there will be on Ist January next no such 
trustees of the class as extended by the Act, and the means of 
appointment out of court are not available, itis most important 
that steps be immediately taken by application to the court 
for the appointment of new trustees. 
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ee 
.p The Administration of Justice 
” Act, 1925. 
red (ue Administration of Justice Act, 1925 (1b & 16 Geo. VY. 
rly 28), though not actually slain at birth by a Consolidating 
Q Act (as, for ex umple, the Patents and Designs (Amendment) 
“cl \et, 1907 was) will for the most part have a very short 
he parate existence. For, having come into force three wecks 
a vo, twenty-two out of its twenty-nine sections and its thre 
ry dules are repealed by the Supreme Court of Judicatur 
(Consolidation) Act, 1925, which comes into force on Ist 
ed January next. But the repealed sections are re-enacted, and 
1 he changes made in the law will continue. 
t The most Important sections appear to be the first * powe! 
nil to dispense with holding of assizesin places where unnecessary’ 
ly the third, as to trial by jury, the fifteenth, as to the Suprem: 
er Court Rules, and the seventeenth and eighteenth, as to hew 
if district probate registries. But there are a number of minor 
Is mendments of the Judicature Acts, made with the « Xpre 
of ew to their consolidation. 
ir. \s to assizes, the first section’ has as its object on the on 
y ind the removal of a cause of waste of time and mom 
or volved by holding assizes at any place where there is no 
le business, or no substantial business, to be transacted, without 
il on the other hand, incurring the natural resentment of old 
i! cities and towns by revoking ancient privileges. This is 
Is mtrived by giving the Lord Chief Justice power, with tly 
a coneurrence of the Lord Chancellor, by order to direct that 
s i such circumstances, assizes shall not be held at a particular 
t piace On a particular date. The vendors of white gloves may 
( ve some grievance against this provision, but to others it 
} II appear a reasonable lmprovement In the law, founded on 
e common sen 
4 Section 5 in effect restores the pre-war right to trial by a 
f jury, which had been curtailed by the Juries Act, L918, and 
2 of the Administration of Justice Act, 1920; R. SS. ¢ 
QO. 36, rr. 2 and 6, have been modified accordingly ; see Sor 
F !., vol. 69, p. 782. The incidence of this provision has already 
been discussed In court in a case awaiting decision, see Hugh 
} Onslow v. Illustrated London News, ete., Times, 21st inst. 
ection 5, which came into foree when the Aet wa passed 
; ou 7th May, authorised the appointment, shortly thereafter 


' de, of an additional judy 


dered due by the incre 


in the Probate Division, a refor 
rel se of divorce cases. 

Section 15, empowering rules of the Supreme Court to be: 
de, appears 3s. 17-21 0 


Judicature Act, L875, t present rulkk 


now to subsist concurrently with 
, 


i“ authority for thre 


B All these ections are, hows ver, repeal d by the Consolidation 
\ct, and, if the « xpected happens, and the rules are entirely 
sed next year, the reference will be to s. 99 of that Act 
But any new probate rules will be made under s. 100. 
Section 17 in effect abolishes certain probate registries and 
tablishes others, and s. 18, a novel and important provision, 
: vives a district re vistral power to grant probate or letters of 
dministration notwithst inding that the testator or intestate 
did not reside within his district It is hoped in this way that 
re wills will be proved locally, and that therefore the clerk 
the district re vistri vho have not now enough to do, will 
F be kept better employed. 


to trial by in the county court 


al ad the cos 


The law with respect 
deal 19, 
could have been broughtin a county court are regulated by s. 20 
rseding s. 11 (i) (11) of the ¢ ounty Courts Ac t, 1919. Thess 
left unrepealed by thi Act 


y sections need no more than passing ment 


iW 


jury 
t with ins t of High Court actions whiel 
Consolidation 


two ctions 


The 


ire 


remmainu ion 


Sections 24 to 26, relating respectively to administration 
bonds, enrolment and engrosst it ot tnstruments, and 


production of do uments filed in the Cent i! Othe. 
lidat } Let ™ 


are 


rr peale d 


and re-enacted by the Cor ction 27 prov ides 


for a somewhat novel procedu ‘ mh oUlte repeal of ‘‘ obsolete ”’ 
Acts in one schedule and other Acts in another. Our law is, 
of course, that a statut not actual] rr aled, however 


inapplicable to tl tine t omiaty ay Is In forces a doctrine 
which, in the notable case of Ashford v. Thornton, 1818, 
l Lb. « Ald. 105), led to the d covery that ‘ ordeal by battel ”’ 


was still a lawful method of trial in cases of murder, and to the 


swift repeal of a statute of Henry Il on which the right was 
grounded. The obsolete enactmen in the fourth schedule, 
however, contain nothing Oo startliny, only one really ancient 


measure b ny rep il d. nd that b ng’ a very reasonable 
statute of Queen Evizaperu allown defendant to recover 
his costs 1f‘‘ wrongfully cod 

There Is now, ol cour ample power to award cost uvainst 


an unsuccessful plaintiff, even to the extent of “| ’ the 


for tl 


iting 


restraint on a married woman's Inco? purpose 


The general effect of the Act in respect of assizes and trial 


by jury will have to be seen i working By a reference 
to the Winter Assi z Act of 1876, orders made under the 
present Act may provide for he few ca triable at a town or 
city excluded under them to be tried elsewhere and, if this 
repeatedl|y happens In a particular case, that town or city 
should be ready for the ‘‘ major operation” of being cut out 
of the circuit altogether Thus the reformation of the system 
is duly prepared As to juri t does not, of course, follow 


that the pre-war system will prevail just as if the Acts of L918 


and 1920 had never been pra od na tl! legal prot ssion ha 
in fact favourably re ded t ‘ dition of work owing to 
t hie decrease in the percentape ol iry ¢ ( Ther ects to 
be a general Impression however, that jurtes are kind to 


sto defer 


surrender hey ! 


ind certainly the plaintiff 
ritin a brea h of promise 


plaintiffs and judy 
dot s not willingly 


case, a form of action of which sor snow on the bench 


have expre sed d sa pprovi | pur leaning to the 


plaintiff, the wisdom of Mr. Perks will bi remembered in 

‘ Bardell v. Pickwick,” though possibl ! d jury may have 

a tendency to award somewhat sma dan for a broken 

heart. | 
No substantial objeet on can be taken to any of tl smaller | 

amendments of the neral law cor ( the Act, and the 

Consolidation Act and m rul though they will alter all 

the lawyers’ landmarl will be material te} n the great 

object of simplify o tl t! further but not yet 


realisa ble po sibilitv of fram itina 





Law of Property Acts. 
POINTS IN PRACTICE 


8 from Subscribers ara invited 
f 


a d u ul be 
addre ssed 
Fetter Lane, 
ompany all 
on one aide of the 


In this column questior 
answered by an eminent (07 
to—T he Manag r, **T he Solicitors’ Journal,” 
B.C A, The name and address of the Subscriber 
communications, whi h should be typ wrilten (or ’ 
paper only, and be in ti plicate. 


1ll question h 
Oy Hla 


must «a 


veyancer 


(Que stion.—Where you hold the deeds of »yhold land and 
a covenant to surrender to secur loan, | no conditional 
surrender has been made, should you or can you, after 
lst January, 1926, register t] ove t to surrender in the 
local deeds re gistry OF Lond as after that date the land 
will, we presume, be in the } of freehold 2 

Answer.—The position of a1 of copyholds with a 
covenant to surrender is de: witha 128 of the L.P.A., 1922, 
as applied in the 12th Sched. to the Act, paras. | (f) (i), and 2. 





Section 22 provide that the registration of deed of arrange- 
ent shall be transferred to the Board of Trade, and s. 25 
ikes minor alterations in respect of registration of bills of 
ule These, again, are left unr yy wkd by the Consolidation 

\et As to deeds of arrangement affecting land, see s. 8 ol 

the Land Charges Act, 1925. 


of the Acts 


Inlon 


Copyholds are exe luded fro: pros 
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relat to reg of d l of titles (Middlesex Act | Answe \ post-1925 contract for the sale of unregistered 
1 7! | Yo \ ! | Land Transfer Ac land can be registered under the Land Charges Act, 1925 
187 ») but it | | | franchising copyhold Wo (1) Cla ( i n estate contract. <A post 1925 
ought to be reg t Middlesex Act ee Ry contract for the ile of registered land might possibly be 
Registrar of Vir 1 0.B.D. 555. Enfranchise ent | protected b otics i 19 (1 (f) of the Land R gistratiol 
tal pl i | J I next, and there 1 Act. }Oz5 ii the ru to be made under the section so provide, 
of cour d | In | 125; of the Land Registration | but otherwi can be protected by a caution under s. 53 (1) 
Act. 1925 of the lands so enfranchised | if the land, though a compulsory area, is not registered, 
but 6 W » app t i i the mortgagor of hi or under s. Dt (1) aif it ilready registered The consequence 
interest. ¥ be called the equity of registering such a caution are set out in s. 55. See also 
of redemy ; ( 115 (2) of the Act fol (2) and \ contract for sale of registered land i 
| t| ot preyudi and not one to w Land Charges Act, 1925, applies ser 
even if he ¢ to surrender hich 23 (1) of that Act and s. 20 (7) for definition of land charge 
nNen . | ition would e him The word ol > (1) be that land charges are not regis 
: , that |} ae ht re tera cant hut trable under it if and so far as they affect registered land and 
{ ' | terest iby to the can be protected under the Land Registration Act, 1025, ete.’ 
i t ti mortgagor treel it woul ippear that a contract for the sale of unregistered 
lis) or ivee has no rivht to do land in a * pulsory area can be registered under both Act 
In respect of Mid York I Il and 197 of the | The general effect of registration of a land charge in respect 
L.P.A.. 1925 IS of t | Char Act, 1925, do not | of unregistered land ot to be found in the Land Charges 
touch \\ r may be the p on ol Act. 1025, but tl L.P.A., 1925 198, and see also s. 199 
rt i rigagee in peo lon on the effect of o The question of the expedien y of 
ol i tt ih ever me cle ilis uch registratiol 7 COUT a another matter. A contract 
with t] for sale of registered land ¢ be protected under the present 
law by a cauti but not the practice to take this step 
Chiu } | ved or administrate i an ordinary ca or its hard to conceive of any circum 
rior to L926 one ¢ cutor and 
, ; “¢ a ; ail lls th. “ete | tu i vi ia é lor 1 a uld be defeated, short 
of downright fraud on the part of the vendor or his advisers, 
| tel | tr it date, mu nother | 
tnd prot on ava Iraud is not u lly taken, otherwise 
' ‘ { ! Oo Jom In iv ' ilidl ' , ' , 
eae ets } every signature ery deed contained In an abstract would 
hia { ly fiedl I} proj hecy mav be made therefore 
Dsw > ‘ it \et i where that a nor | contract for ile will not be registered, but it 
t| t ult I ' tive bret may be ot} WISE rene circumstance is if completion 
th uy tb being at " ve ny post) | | eval 1 of non-registration 1s, 
prorat . ' Hid receipt for the olecou that tl | ! ! LV be po tponed and or defeated 
pres " ‘ or sale | jute by so 0 Ine ring charge or obtaining the legal 
clear, | er : on of Estate estat loo of the L.PLA., 1925; Land Registration Act, 
Let trl) t t ( co ‘ ol ile HH) LPB 


ilt ) at il niave not pre ed } 
aif j 1 2 | il ole exe 
' 
‘> ne? wer to Orie 
i“ tT! ! 1 | ou law It tar bn 
’ } > or wil nl 
14 
I ! or pul ! 1 ‘ I or 
i ! ! | iT th } ! ‘ ol 
vl I | (2) ( fthe Tr e Act 
1 | 
( ne | WW hold ni or in 
‘ l ‘| rt ol Literware if not 
vil ra it ola rite realt 
fe re W ‘ ) ( of the 
Ih i ! | \ct ) t l i rel led 


howevel V1 K I le under f the 
Aet wil | i I ! estate cor 

realty | » Ad of hsta \ct 1? 

If. ho or W | ef 1926 has dev ned 
to a sole ex " I i then, altl 1 he ca 
‘ ( his pow te ti ven if a 
purcha ! ful ac 1 ect | 
( & { (12 { i tl i rust for not 
lor |] it} ol l Vi to him } tri teo« 
i i j ‘ ( ! to Ppa i »-truste 
tbrede (OD \et | ich case the court 
assistal nor i a 

(uest \\ nd under ( 
dated tract under t ne 
( ! l ) | ilsorv 1 I 
{ ’ ’ ao 8 d dor the 
Land ¢ \ d by caut ind Land 
it \ | ! ould b 
! 1 dl ad | lr | of not 
don a ¢ 





prorat ol ¢ ! aderal 


bre nN 
; Tu 

Investigation Licrfors’ JOURNAL, It may be expressed 

of Equitable tI form © veneral enquiry How far 

Title on \ it be necessary for a purcha er of the 

Purchase of legal estate in land 

Land. the equitable tith 


to convevancel 


\ 


of reader 


after 1025 to investigate 


¢ It is clear that in 


trving to answer this question a distinction 

must | hye n titles before Ist January, 1926, and 

titles t] fter Ihe best wav to find the correct solution of 
the prob mis to « der the for of abstracts of title. 

It has be ted that ll documents of title dated prior 

Lu? w } eto be abstracted in exactly 


extent a 


bye 


ic amie 


Title before ime wavy and to tl 


1926 ormerl While this statement may 
ty +} , " lor example, a. 
195 2 (5 P —— important qualification 


the 
cs i the Cust of freeholds and 
nd. reduced from forty to thirtv vears: L.P.A 


abstracted, 


nd most obvious one Is that 
period o il est it n Ww 


LO25 i] \ga the cla of documents to be 

even when dealing with a title prior to 1926, may be 
affected. In the L.P.A., 1925, 10 (1) it is provided 
that ‘“‘ where title 1 hown to a jiegal estate in land, it shall 


the 
or 
ol 


he deemed not reas ol to in In 


prope! lude 
an instrument relating only to interests 
the 


sary 
ab tric 


which will be overreached by 


powel 


conveyance 
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the estate to which title is being shown.” This, however, 
is not to affect the liability of any person to disclose 
an equitable interest or power which is not overreachable by 
the conveyance or to furnish an abstract of any instrument 
creating or affecting the same. Hence, where equitable 
interests existing before 1926 affect land and are overreachable 
they need not be abstracted. The number of cases in which 
such interests can be overreached has by the new legislation 
been greatly increased. Thus an interest under a compound 
settlement becomes overreachable although it may be an 
interest created before the date of the settlement : see S.L.A., 
1925, s. 31. Again, by resort to settlements and trusts for 
sale ad hoc, existing and overreachable equitable interests 
are overreached: see S.L.A., 1925, s. 21, and L.P.A., 1925, 
s. 2 (2). Under subsisting trusts for sale which are subject 
to existing and overreachable equitable interests the trustees 
for sale, if approved, or if they are trust corporations, can 
overreach equitable interests affecting the property before 
1926: see L.P.A., 1925, s. 28. By subjecting land held in 
undivided shares to a trust for sale the transitional provisions 
contained in Part IV of the Ist Sched. to the L.P.A., 1925, render 
certain equitable interests affecting such undivided shares and 
existing before 1926, overreachable. In fact, the new legisla- 
tion has not only rendered a large number of equitable interests 
existing before 1926 overreachable, but has also enlarged 
considerably the number of instruments which are to be 
treated as settlements, and under which therefore overreaching 
is possible. 

The transitional provisions contained in Part II of the 
Ist Sched. to the L.P.A., 1925, may indirectly render 
it of vital importance to purchasers of the legal estate 
to investigate the equitable title prior to 1926. The general 
effect of these provisions may be to vest the legal estate on 
Ist January, 1926, in the person who on, or immediately 
before, that date, is or becomes entitled to an equitable interest 
capable of subsisting as a legal estate. Suppose then that an 
ostensible absolute owner has purchased the property out of 
the moneys of, and as a trustee for, another, e.g., his wife, 
or an undischarged bankrupt or a client In such a case the 
effect of the above provisions is to vest the legal estate in the 
wife, bankrupt, or client. When advising on title, therefore, 
care must be taken to discover whether the prospective 
vendor who is the ostensible owner has, or has not, been 
deprived of the legal estate by operation of the Ist Sched. 
to the L.P.A., 1925, and where there is some reason for 
thinking that he has been so deprived, requisitions on 
title should be made with a view to making the position 
clear. Also, where title is made by a tenant for life 
under the 8.L.A., the purchaser will be concerned to see 
that the vesting deed which will be made pursuant to the 
S.L.A., 1925, s. 37, and 2nd Sched., vests the property in the 
right person: ibid. s. 110 (2) To do this he must trace 
the equitable title to the land prior to the Ist January, 
1926. But it must be borne in mind that a purchaser may be 
precluded by the General Conditions of 1925, which are 
issued by The Law Society, and which will, no doubt, be 
generally used, from seeing that the land is expressed by the 
vesting instrument to be vested in the proper person. 


What we have said must not be understood to mean that a 
prospective purchaser is placed by the new legislation under 
any additional duty to inquire as to equitable interests, for 
a bond fide purchaser for value of the legal estate without 
notice of any equitable interest will continue to take the 
legal estate freed from such equities. The point is simply 
that a purchaser does not acquire a legal estate from a vendor 
who has been deprived of it under the Ist Sched. to the 
L.P.A., 1925, and a purchaser who fails to observe the 
provisions of the 8.L.A., 1925, s. 110 (2) (with the proviso 
stated above) is not a purchaser without notice of equities. 


(To be continued) 





Landlord and Tenant Notebook. 


So far we have dealt with (a) the passing to the reversioner 
of (i) the benefit of the lessee’s covenants, and (ii) the burden 
of the lessor’s covenants, and (b) the passing to the assignee 
of the be nefit of the lessor’s covenants, and we have yet to 
deal with the question of the passing to the assignee of the 
burden of the lessee’s covenants. 

The leading case on this branch of the ] iW Is of course Spencer's 

Case, Smith’s Leading Cases (12th ed.), 
The Law of vol. I, p. 63, and the principles laid down 
Property Act, therein are as follows: ‘1. When the 
1925 (continued) covenant extends to a thing in esse, parcel 

Burden of of the demise, the thing to be done by force 
Lessee’s of the covenant is quodammodo annexed 
Covenants. and appurtenant to the thing demised, 

and shall go with the land, and shall bind 
the assignee, although he be not bound by express words.” 
“2. If the lessee covenants as to a thing not in existence, or 
as to something to be done in future, e.g., to build a new wall 
upon some part of the thing demised (as in Spencer's Case), the 
assignee will not be bound by the covenant, unless the 
covenantor enters into the covenant on behalf of himself 
and his assigns. (It would be otherwise, of course, if the 
covenant was to keep a wall in repair, since such a covenant 
would come within the first principle.) ‘‘ 3. If the covenant 
is mere ly collateral (or personal) and does not touch or concern 
the thing demised, then the assignee will not be bound at all 
by such a covenant, even though the covenantor covenanted 
for himself and his assuyns. An example of such a type of 
covenant would be a covenant to build a house for the lessor, 
but not on any part of the land demised.” 

Reference should now be made to ss. 78 and 79 of the 
L.P.A., 1925. Section 78 (1) shortly prov ides that a covenant 
relating to any land of the covenantee, shall be deemed to be 
made with the covenantee and his successors in title, ete., and 
shall have effect as if such successors, etc., were expressed. 

Section 79 (1), on the other hand, provides that a covenant 
relating to any land of a covenantor shall be deemed to be made 
by the covenantor on behalf of himself and his successors in 
title, ete., and shall have effect as if such successors, etc., were 
expressed, and the sub-section then goes on to state that it is 
to extend ‘‘ to a covenant to do some act relating to the land, 
notwithstanding that the subject-matter may not be in existence 
when the covenant is made.” It would appear that this pro- 
vision is intended to meet the difficulties-revealed in the 
first and second principles in Spencer's Case, supra: See 
Conveyancer’s Diary in Tug Soxicrrors’ JouRNAL, 10th inst. 

The observation may be made at this point that one should 
have expected a provision affecting Spe neer’s Case to be dealt 
with under the part dealing with leases and tenancies and in 
close proximity to such sections as ss. 141 and 142 in Part V 
of the Act, which sections deal with the passing of the benefit 
and burden of the covenants. 

ITI.—SkevERANCE OF REVERSION 

Some important alterations of the law, with regard to the 
effect of a severance of the reversion are made by s. 140 of the 
L.P.A., 1925. 

The Common Law did not permit the assignment of a right 
of entry, so that if A made a lease, witha proviso for re-entry 
on non-payment of rent, and assigned the reversion to B, 
B could not derive any benefit from the condition, and could 
not re-enter on a breach of the covenant. This defect in the 
law was first altered by the Covenants Act, 1540, and subse- 
quently provision was made by the Law of Property Amend- 
ment Act, 1859, for the passing of the benefit of certain 
covenants entered into by the lessee, on a severance of the 
reversion, @.e., When the reversionary estate was split up and 
passed into the hands of more than one person. Under that 
Act, where the reversion on a lease was severed, and the rent 
apportioned, each grantee of the reversion, quoad his portion 
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bere ime ent tlhed to thi full benefit of the right of re-entry. 
but only for non payment of the rent apportioned The 
Conveyancing Act, 1881, ss. 10-12, extended the rights of the 


grantee of a severed reversion in this respect, by including 


therein the right of re-entry for breach of any condition 


whatsoever. but the operation of the Conveyancing Act was 
| mit d to lea ‘ made after the year 1881. The L P \ . 
140-142. reproduy inter alia the above provisions In the 


Conveyancing Act, IS&1, but the chief changes to be noted 
are * Firstly that where the severance 1s effected after LO25, 
the grantee W ll be entitled to take advantage of a right of 


re-entry for breach of any condition, even though the lease 


was executed before 1881: and Secondly that by s 140 (2) 
of the L.P.A., 1925, a right of re-entry is to include a right 
to determine a lease by notice to quit or otherwise, so that 
where there is a severance the grantee of the reversion may 
quoad his part determine the lease by notice to quit, but in 
uch a case It Is open to the tenant within one month to 
serve a counter notice or notices on the owner or owners of 


the remainder of the reversionary estate to determine his 


tenancy as to such other parts of the reversionary estate 
The counter-notice, however, must purport to terminate the 
tenancy or tenancies on the same date as that contained in 
the original nottes erved by the grantee of the reversion 
on the tenant 5 


(To be continued.) 





THE LAW SOCIETY CENTENARY. 

Lord BirkENHEAD, in responding to the toast of ‘ The 
Visitors,’ at the Guildhall Banquet, made the following 
interesting observations: 

I cannot tell through what irrelevant channels inconsequent 
observations occur to the mind, but throughout the whole of 
this splendid and hospitable banquet I have been thinking 
what a rollicking evening the ladies have been enjoying. 
(Laughter), We have never touched direetly or indirectly 
upon any topic other than a strictly legal one. 

I count it as a special privilege that my health has been 
proposed to-night, and the health of the other grateful guests 
by a very old and faithful friend of mine, a distinguished 
member of your profession, and at this moment a colleague of 
mine in this diseredited Government. (Laughter.) It is no 
small pleasure to me, with my severe outlook upon life, to 
know that my health has been proposed in this grave and 
austere gathering by a man who in one night and with one 
wave of the hand swept away the whole of the night clubs of 
London. (Laughter.) 

The Vice-President to-night in a series of observations, which 
perhaps fell a little short of the clarity and persuasive quality 
of the rest of his speech, attempted to make what nothing but 
the courtesy of the quests prevents my describing as some 
obscure reflections upon the greatest measure which has been 
carried through Parliament by the greatest legal reformers 
of the twentieth century. Laughter.) If an obsolete 
prejudice did not prevent my return to the Bar I should hold 
myself in prudence constrained to adopt a very different tone 
in addressing him to-night. (Laughter.) But T am merely 
restrained by the courtesy of the guests and not by the 
expectation of a client, and I therefore claim for myself the 
right to speak upon this subject with the most perfect plainness. 
It is quite true that you have to work a great deal before you 
understand this Act. Laughter.) I had to work a great 
deal—-why should not you?) But LT made up my mind when 
a& very young man that the Statute of Uses had no uses and 
that it must disappear. About the same time [ made up my 
mind that copyhold must disappear, and I am human enough 
to say that through whatever morasses you may have to grope 
your way it is your worry and not mine. (Laughter and 
applause.) IT have indicated with the keen hawk-like eye of 
the explorer the road that has to be trodden; yours is the 
more pedestrian occupation of treading it. (Laughter.) But in 
that occupation you have my good wishes. Let us remember 
that no true and worthy endeavour has ever been completed 
without honest, daily, hourly toil. Be yours the toil. 
(Laughter.) Be mine the eredit. (Laughter.) Generations 
yet unborn will recall with gratitude that I delivered them 
from the tyranny of the executory interest and the inseru- 
tability of an obsolete use, and that I unified and identified 
the land system of this country, and when your names are 
forgotten mine will be gratefully and permanently remembered. 
(Laughter and applause.) 





CASES OF THE WEEK. 


Court of Appeal. 


Aman +. Southern Railway Co. Ltd. 
14th October, 1925. 


RAILWAYS GroupInc — AMALGAMATION — ABSORPTION— 
ABSORPTION SCHEME—TRANSFER OF LIABILITIES—DEBEN- 
TURE-HOLDERS—STocK IN New CompaNny—SvuBSTITUTION 
FoR Stock IN ABSORBED COMPANY—ARREARS OF INTEREST 

JUDGMENT—WHETHER JUDGMENT DEBT INCLUDED IN 
ApsorpTion ScHEME—RatLways Act, 1921 (11 & 12 Geo. 5, 


c. 55), ss. 4, 5, 40. 


In 1913, the plaintiff purchased certain debentures in the 
F. Railway Company, with all arrears of interest thereon. He 
also took an assiqnment of a judgment which had been obtained 
against the company by his predecessors in title in 1912 for arrears 
of interest on the same debentures. Afterwards the F. Railway 
Company was absorbed into the Southern (Group under the 
Railways Act, 1921. The absorption scheme provided for the 
issue of stock in the Southern Group in lieu of and in exchange 
for the stock of the absorbed company, and that the “ persons 
who by virtue of this scheme become the registered holders of stock 
of the company shall (subject to the provisions of this scheme) 
accept and be deemed to have accepted the stock allocated to them 
under this scheme in substitution for the stock of the vested 
company held by them, and in satisfaction of all claims thereunder 
including any arrears of interest.” The plaintiff received his 
proportion of preference stock in the Southern Group in exchange 


for his holding of debenture stock in the absorbed company. 


Held, that the words “all claims thereunder including any 
arrears of interest”? were wide enough to include the judgment 
debt, together with the statutory interest on the judgment and the 
costs awarded under the judqme nt in question. 


Dec imion of Crreer, 4. varied, 


Appeal from a decision of Greer, J. The plaintiff claimed to 
recover from the defendants the amount of a judgment of 
which the plaintiff was the assignee together with the interest 
which had accrued since the dat» of the judgment as a debt 
which the defendants had taken over from a company which 
they had absorbed by an absorption scheme under the Railways 
Act, 1921. On 9th December, 1912, three debenture-holders 
in the Freshwater, Yarmouth and Newport Railway Company 
recovered judgment against that company for £15,266 15s. 6d., 
being arrears of interest on the debenture stock held by them 
in the company to the nominal amount of £16,685, and for 
£4 14s. for costs. In 1913, the plaintiff bought the debenture 
stock in question with all arrears of interest, and in May of 
the same year he took an assignment of the judgment above 
referred to 

By the tailways Act 1921 (11 & 12 Geo. 5, ec. 55), pro- 
vision was made for the amalgamation of the principal railways 
in this country into certain groups; one of which was the 
Southern Group. The Act also provided for the absorption 
into the Southern Group when formed, of the Freshwater, 
Yarmouth and Newport Railway Co. Section 4 of the Act 
provided for the absorption of a subsidiary company by 
means of schemes to be settled by the amalgamation tribunal. 
By s. 5 it was provided that an absorption scheme should 
provide in such manner as should appear to be necessary and 
expedient for the transfer to the amalgamated company of 
all the property, rights, powers, duties and liabilities, whether 
statutory or otherwise, of any subsidiary company to which 
the scheme relates, and that the scheme should incorporate 
the provisions of Part V of the Railways Clauses Act, 1863, 
subject to the provisions of the Railways Act, 1921, which 
provides that except as may be otherwise provided in a 
special Act, all debts or money due to or from the dissolved 
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company shall be payable and paid by or to the amalgamated 
company. In due course an absorption scheme was settled 
by the amalgamation tribunal. Section 9 of the 
provided that : 

“The several persons who immediately before the date of settk 
ment are the registered holders of the stock of the vested company 
(which means The Freshwater, Yarmouth and N¢ wport Railway ( 
.... 8hall....on and from such date by virtue of this scheme becom: 
and be registered holders of stock of the company .... in lieu of 
and in exchange for the stock of the vested company held by 
them. .... is 
Section 11 of the scheme is as follows: 

‘** The persons who by virtue of this scheme become the registered 
holders of stock of the company shall (subject to the provisions of 
this scheme) accept and be deemed to have accepted the stock allocated 

d 
I 


sche Init 


to them under this scheme in substitution for the stock of the vest: 
company held by them and in satisfaction of all claims thereund 
including any arrears of interest.”’ 


In accordance with the scheme the plaintiffs’ due proportion 
of the preference stock of the Southern 
vested in him in substitution for his debenture stock in th 
Freshwater Railway and all arrears thereon. The plaintiff's 
arrears of interest on his debenture stock including the arrears 
covered by the judgment, were proportionately the sam 
as the arrears of interest of all the other holders of the stock 

GREER, J., who tried the action, held that the words ‘‘ all 
claims thereunder including any arrears of interest’ in s. 11 
of the scheme were wide enough to include claims under a 
judgment in respect of interest, notwithstanding the fact that 
legally the debt for interest was merged in the judgment 
but that the statutory interest on the judgment and that 
part of the judgment which consisted of costs, were outside 
the operation of clause 11 of the absorption scheme. Th 
plaintiff appealed and the defendants cross-appealed. 

The Court of Appeal (Bankes and Serutton, L.JJ. and 
Eve, J.), dismissed the plaintiff's appeal and allowed the 
railway company’s cross-appeal. 

Bankes, L.J., said that Greer, J., had taken the 
view on the main ground, namely, that the judgment debt 
was within the words “‘ all claims thereunder -including any 
arrears of interest ” in clause 11 of the absorption scheme and 
therefore, had been discharged thereby. But he could 
agree with Greer, J. with regard to the statutory interest on 
that judgment and that part of the judgment which consisted 
Those were merely incidental to the judgment 
and were included in, and were discharged by the scheme as 
well as the judgment itself. “‘ If the tree was to fall the 
branches must fall with it.” The appeal failed and thy 
cross-appeal succeeded and judgment must be entered for the 
defendants with costs. 

ScruttTon, L.J. and Eve, J., concurred. Appeal dismissed 
Cross-appeal allowed, judgment for defendants. 

CounsEL: Alexander Grant, K.C., and Rowand Harker 
for the plaintiff ; Sir John Simon, K.C., the Hon. S. O. Henn 
Collins and H. C. Bischoff, for the defendants. 

Souicirors : Nash, Field & Co., for plaintiff ; 
for defendants. 

[Reported by T. W. Morcan, Es@Q., Barrister-at-Law.] 
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of costs. 


W. Bishop, 


No. 2. 

Haytor ». Newcastle-upon-Tyne Assessment Committee. 
15th October 

Gross ESTIMATED RENTAL 

BY TENANT IN 


{ATES AND RATING—ASSESSMENT 
-LANDLORD’s Rates—PAYMENT 

SIDERATION OF REDUCED ReNtT—EFFECT ON ASSESSMENT 

—Union Assessment Act, 1862 (25 & 26 Vict., ¢. 103) 

8s. I5—NEWCASTLE-UPON-TYNE CORPORATION (Rates) Act, 

1919 (9 & 10 Geo. V, c. Ixix), s. 10. 

By a section of a local Act of Parliament, one-eighth of the 
consolidated rate was to be borne by the owners of property, hut 
the whole rate was in the first instance to be paid by the occupiers, 
who were entitled to deduct the landlord's one-eighth from the 


CON 


rent. 





T he a ppe llant was the tenant « f acert 


} 


was rated at £100 gross estimated rent 
Before L st April, 192: 
deducted therefrom {7. beng the 


>, the app lant pa dare nt of 


landlord's on 


consolidated rate. lt Was the nw adreed that his re nt sh id ly 
reduced to £93 in consideration of his paying the whole of ti 
consolidated rate. without deduction from his rent 

Held. (1) that the £7 was not deductible f t/ reduced 
rent of £493 as a “ usual tenant's rate. within t) } ning of 
$. 15 of the Union Assessment Committee Act. 1862. in arrivina 
at the Gross estimated rental of the heredtament and ) that 


; i 
ss estimated rental was £10 ¢ 


the proper figure for qro 


Decision of the Divisiona! Court a// ned 

Appeal from the Divisional Court: on a ca tated by 
Quarter Sessions. The appellant occupied a certain heredita 
ment in the City and County of Neweastle-upon-Tyne, and 


the respondents were the rating authority for the area in which 
the hereditament 1 situated. On Iith April 
1923, a rate for the parish of New astle upon-Tyne was mad 


(jue Stlon Was 


wherein the hereditament in question was valued and rated 


at £100 gross estimated rental, and £85 rateable valu 
On 28th September, 1925, notice of objection against the 
valuation was duly given by the appellant to the Assessment 


Committee, and on 4th December, 1923, the Assessment 
Committee heard the objection, but refused to grant relief 
and confirmed the valuation On 28th November, 1024, 
the appellant gave notice of his intention to appeal to Quarter 
Sessions against this refusal and against the rate. It wa 


thereupon agre¢ d between the appellant and the respondents 


that the facts be stated in the form of a special case for the 
opinion of the High Court. The facts in question were a 
follows :—NSection 136 of the Newcastle-upon-Tyne Improve 
ment Act, 1865 (28 & 20 Vict., c. cel), provided that * One fourth 


of the general rate and one-fourth of the improvement rate 
shall be borne by the owners ol prope rty rate ad the reto re Spec - 
tively, but in every case the whole rate shall be paid in the 
first instance by the the 
rated, who are hereby empowered to deduct out of their 


respective occupiers oft property 


respective rents the amounts paid hy them on behalf of the 





owners.” This section was repealed by f and Sched. IL of 
the Newcastle-upon-Tyne Corporation (Rate Act, 1919, 
which Act substituted for the several rates theretofore existing 
a single rate, known as the consolidated rate, and by i) 
provided as follows 
(1) One-eighth of the consolidated rate shall be borne by the 
owners of the property rated thereto but in ewery a the whol 
rate shall be paid in the first instance by the occupier fthe property 
rated who are hereby empowered to deduct it of their nts th 
amounts paid by them on behalf of the owners Provided tl 
nothing in this sub-section shall affect the operation of any enact me 
lease or agreement (whether oral or in writing) under which the 
owner of the property rated or shall be liable to pay the wl 
rate in respect of such property 2 Any provision ny ie ie 
or in any agreement (whether oral or in writing ub it ti 
commencement of this Act which refers to the one f f the 
general rate and one-fourth of the improvement rat rto the rate 
payable by the owner of any prope rity for which pr n was mac 
by s. 136 (one-fourth of the rates payable by r) of the Act of 
1865 and by this Act repealed shall br miste land have effect 
as if such reference had originally been t hth part of 
the consolidated rate to be paid by the owner a | tion pr ded 
and any such provision which refers to t uid neral rate or th 
said improvement rate only shall | 1 and ha flect a 
if such reference had originally been t half of sucl hth 
part as aforesaid, 
For some period before Ist Apr 1925, the appellant was 
tenant of the prope rtv known a Whitenight at a vearly 
rent of £100. He had duly paid the whole rates imposed on 
the propert y and had deducted out of his rent one-eighth of 
the consolidated rates so paid by hin As from Ist April, 
1923, the terms of the appellant tenan were altered 0 
that he paid as rent the vearly sum of £93, but in addition 
, , 
bore the landlord’s proportion of the consolidated rate and 
agreed not to deduct—and had not, in fact, deducts |—from 
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his rent the one-eighth of the consolidated rate. At all 
material times the hereditaments known as “‘ Whitenights ”’ 
had been valued and rated at £100 gross estimated rental and 
£83 rateable value. For the purposes of this spe ial case it 
was agreed that the sum of £7 per annum represented one- 
eighth of the consolidated rate payable In respect of 
* Whitenights.”” The appellant contended that he was over- 
assessed in the figure of £100 as the gross estimated rental, 
and that the proper gross estimated rental should be £93, the 
clear annual sum which he paid to the landlord free of all 
usual tenant’s rates and taxes and tithe commutation rent- 
charge. The respondents contended that the proper figure 
for the gross estimated rental was £100, and that the assess 
ment or valuation ought not to be reduced by the £7 which 
the tenant had contracted to pay or bear on behalf of his 
landlord, and that that amount of £7 representing one-eighth 
of the consolidated rate was a landlord’s rate and not a usual 
tenant’s rate within the meaning of s. 15 of the Union Assess 
ment Committee Act, 1862. It was agreed that in the event 
of the court finding that the proper figure for the gross 
estimated rental was £93, the rateable value should be reduced 
from £83 to £77 10s. The questions for the opinion of the 
court were (1) whether the £7 per annum representing one- 
eighth of the consolidated rate was or was not a usual tenant’s 
rate within the meaning of s. 15 of the Union Assessment 
Committee Act, 1862; (2) whether the proper figure for the 
gross estimated rental of the hereditaments known as 
* Whitenights ’’ was £100 or £93. 

The Divisional Court (Lord Hewarr, C.J., and Avory, J 
SHEARMAN, J., dissenting on this point) answered the first 
question in the negative, and in answer to the second question 
they held that the proper figure for the gross estimated rental 
was £100. Against this decision an appeal was brought to 
the Court of Appeal. 

The Court dismissed the appeal 

BaNKEs, L.J., said that the answer to the first question 
in the special case was that the £7 per annum, represe nting 
one-eighth of the consclidated rate, was not a usual tenant’s 
rate within s. 15 of the Union Assessment Committee Act of 
1862. His lordship based his judgment on the simple ground 
that s. 10 of the Newcastle upon Tyne Corporation (Rates) 
Act, 1919, did, in terms, provide that this particular proportion 
of this particular rate was a landlord’s and not a tenant’s rate, 
and in these circumstances it was not one that had to be 
deducted under s. 15 of the Union Assessment Committee 
Act, 1862, for the purpose of arriving at the gross estimated 
rental; and the answer to question (2) would follow the 
answer to question (1). The appeal must be dismissed. 

Scrurron, L.J., and Eve, J., concurred. 

Appeal dismissed. 

COUNSEL: Mitchell Innes, 
Mundahl. 

Souticirors: Doyle, Devonshire & Co., for Molyneuz, 
Me Keaq & Coop r, Newcastle upon Tyne ; King, HW qq & Co., 
for Wilkinson & Marshall, Newcastle-upon-Tyne. 


[Reported by T. W. Moraan, Es@., Barrister-at-Law.] 
CASES OF LAST SITTINGS, 
High Court—Chancery Division. 


In re Bowen; Paddock v. Bowen. 
l6th July. 


K.C., and R. Stother Ste wart ; 


Lawrence, J 


Witt Annvutry Payment ‘“‘ wirnour any DepucTrions 
FREE FROM INCOME TAX” — SuPER-TAX— FINANCE (1909-10) 
Act, L910, (LO Ed. 7, ©. &), s. 66 
A direction jor ana nuity to be paid without any deduction 


by equal quarte rly payments free from income tax ” ds a direction 


to pay free from super-taq 
In re Doxat, 1920, W.L. 262, followed 
In re Crawshay, 1915, W.L. 412. distinquished 


This was a summons by trustees asking whether they ought 
to pay out of the income of the testator’s residuary estate any 
and what part of the super-tax payable by the testator’s 
widow in respect of her income from all sources. The facts 
were as follows: Sir A. E. Bowen, by his will made in 1921, 
gave his wife a legacy and an annuity of £4,000 free of income 
tax. He gave his residuary estate to his trustees upon trust 
for sale and conversion, and out of the income thereof to pay 
to his wife the before-mentioned annuity of £4,000, such 
annuity to be paid to her without any deduction by equal 
quarterly payments free from income tax, with certain other 
trusts to set aside large sums for his daughters and sons, and 
the ultimate residue to his sons. For the annuitant it was 
contended that she was entitled to have the annuity free of 
super-tax as well as income tax, and In re Cruse, 1920, 1 Ch. 
280, and In re Doxat, supra, were relicd on. For the residuary 
legatees it was contended that the testator must have known 
all about super-tax, and if he had intended to free the annuity 
from it he would have said so, and also the varying and 
increasing nature of the burden of super-tax was referred to, 
and the cases of Meeking v. I.R., 1920, 7 Tax Cases, 603, 
In re Crawshay, supra, and In re Bates, 1925, 1 Ch. 157, were 
cited. 

LAWRENCE, J., after stating the facts and saying what was 
the point raised, continued: It is not seriously disputed 
that a direction to pay an annuity free of income tax carries 
with it freedom from super-tax. But it has been contended 
that, as the testator must have been well aware of the existence 
of ‘ super-tax,”’ he could not have intended the annuitant to 
take the annuity free from super-tax unless he had by express 
words freed it from that tax. That argument is fallacious. 
By the Finance (1909-10) Act, 1910, s. 66, super-tax is called 
‘an additional duty of income tax,” and it must be assumed 
that the testator knew that income tax embraced super-tax. 
Therefore the actual bequest standing alone is a bequest of an 
annuity of £4,000 free of super-tax. But then the direction in 
the will to the trustees to pay the annuity out of the income 
of his residuary estate is relied upon in support of the 
contention that the annuity is not given free of super-tax. 
That direction relates only to administration and it amounts 
to no more than a direction to pay the annuity free of income 
tax, which includes super-tax. In my judgment, by directing 
payment of the annuity without any deduction free of income 
tax, the testator drew a distinction between deductions and 
income tax, and, as Sargant, J., said in In re Doxat, supra, 
where the words were “‘ free of income tax and of all other 
deductions,” it would be curious if the words * all other 
deductions’ should be held to diminish the force of the 
previous words, so in the present case it would be curious if 
the words ‘‘ without any deduction”? should be given the 
effect of diminishing the force of the subsequent words “ free 
of income tax.” The annuitant is therefore entitled to be 
paid her annuity free of super-tax, and following the direction 





given in In re Bowring, supra, and in In re Doxat, supra, the 
income of the residuary estate must bear such proportion of 
the total super-tax payable by the testator’s widow as the 
annuity wit h the income tax thereon added thereto bore to the 
total amount of her income assessed for the purposes of 
super-tax. 

CounseL: A. L. Ellis ; Swords ; F. D. Morton ; Turnbull. 
SOLICITORS : Rawk " Johnstone & Co ‘ for Paddock, Sons and 
Orme, Hanley ; Clowes, Hickley & Heaver; Le Brasseur and 
Oakley. 

{Reported by L. M. May, Esq., Barrister-at-Law.] 


Widnes Town Council have conferred the honorary freedom 
of the borough on Mr. H. S. Oppenheim, J.P., who has been 
Town Clerk from the date of the incorporation of the borough 
in 1892. Mr. Oppenheim is the senior partner in the firm of 
Messrs. Oppenheim, Son & Ross, of Liverpool, St. Helens and 





In re Bowring, 1918, W.L. 265, applied 
Pl 


Widnes, and was admitted in 1868. 
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LAW OF PROPERTY ACTS LECTURE 
(Second of the Series), 
By Mr. A. F. TOPHAM, K.C., 
On WEDNESDAY, 2lst OcroBer, 1925. 
[Verbatim Report.] 
(Copyright by the Proprietors and Publishers of this Journal.) 

Mr. A. F. Topuam: Mr. President and Gentlemen, 
first lecture last week was, of course, somewhat in the nature 
of a preliminary statement of the objects and the effects of 
this legislation. To-night I want to pass to some of the 
actual provisions of the Act rather more in detail. The first 
we come to is assimilation of the law of real and personal 
property. You will not find in the Acts any express pro- 
vision that the law shall be assimilated in that way. It 
rather interesting to note that when the Acts were first 
drafted in the form of a Bill there was such a provision. The 
first section of Sir Arthur Underhill’s Little Bill found its 
way into the large Bill coming before Parliament. The first 
clause of the Bill ran something like this—I am putting it 
shortly : 

““ Every estate in fee simple in freehold land shall for 
all purposes of disposition, settlement, transmission, devolu- 
tion, distribution and administration on death have all 
the incidents of a chattel real estate held for a term of years 
save that such estates shall continue in perpetuity and be 
called freehold estates in fee simple.” 

That was the idea of the Little Bill and there it was in 
the first section. Then the Bill went on to explain in detail 
what was intended, and s. 2 continued, as s. 1 of the Law of 
Property Act now does: 

‘“ The only estates in land which are capable of subsisting 
or being conveyed or created at law are ..” 

and then the estates are enumerated. 

The result was that the short provision which came in 
clause 1 was so much explained and the detail was so full in the 
subsequent sections that it was thought to be unnecessary 
and tautologous and was dropped. So the last of the Litth 
Bill disappeared, but its spirit remains all through the Act. 

Now, what the effect of that idea, as carried out, was, of course, 
to have only certain absolute estates recognised as the legal 
As I have mentioned, stocks and shares are the 
model on which the drafters were working. In the case of 
stocks and shares you have a complete system of unofficial 
registration of absolute ownership, and there you have a 
very complet« “ curtain ” system. You might almost call 
ita fireproof screen, because nobody can ever look behind the 
registration of the absolute owner of the share to enquire 
into any dealings with equitable interests and so on. But, 
of course, you cannot have quite the same thing when you 
are dealing with land. There are all sorts of other interests 
which arise in land which must be considered, and which 
cannot entirely be shut out from view. The first difficulty 
that arose and had to be considered was this: there 
certain interests in land which are legal interests in the sens 
that they are binding upon the purchaser whether he has 
notice or not, and, strictly speaking, an interest in land | 
an estate in land. Therefore, in a you must ca 
them legal estates. For instance, take a legal easement ; 
it is an incorporeal hereditament, and it is an interest in 
land and it is an easement binding ona purchaser. And so, 
if you look at the first section of the 1922 Act, you will find 
That 


my 


estate. 


are 


sense, II 


came 
be fc ri 


Some of us thought it was 


that there are seven legal estates recognised. 


to be considered for the purpose of consolidation 
Mr. Justice Romer’s Committee. 
rather a pity when you are simplifying the law and saying 
there shall only be certain legal estates and you are going 
to abolish all particular estates at law to start off with seven 


minor matters of that kind —incorporeal editaments like 


rent charges—it is true, bind the land at law, and the difficulty 


was got over by calling them ‘* legal inter So vou find 
in the first section of the Act only those two main large 
incorporeal estates, the fee simple and tl term of years. 
Then there ts a list of things which ar call d | cal nterests.”’ 
They are, to put them shortly, easements, rent charges 


for a term of years) 


for life would only be an « quitable 


(where they exist either in Ol 

for instance, a rent charg 
nterest in future, a by way of legal mortgage; land 
tax, tithe rent charge, and other 
kind; rigl 


pe ry tulty 


char 


statutory or outstanding 


ol 


ter on breach of coy 


legal charges of that ts entry— for instance, 


the right of a lessor to e1 enant ina lease. 


That is a legal right and would bind a purchaser no doubt 


whether he had notice or not 


The phrase “ capable of existing at law has been somewhat 
criticised, but in my view it seems quite correct. An 
estate existing at law, of course historically, is an estate 
which was recognised by the old Courts of Law. That has 


all gone in a sense since the Judicature Act, but they are 


still estates recognise d at law and the great practi al dithe ulty 
is this: that an estate existi il estate, affects 
and binds a purchaser whether he h of it or not 
to exceptions that have grown up from 
time to time. On the other haz d an equ table 
which does not affect a purchaser of a legal estate unk 
actual or constructive notice—again subject to an increasing 
number of exceptions. But that is the differenc: 
the two. 

You will notice, then, th 
that broad distinction between 
equitable interest. There a 
called Ps equitable estate, 
daresay. But for the purposes of this 
has been drawn, and the origin of it comes from a suggestion 
made by the Bar Council when they dering the 
Haldane Bills in which there wer phrases like paramount 
interests ’’ and ‘‘ subsidiary interests.” One of the 


was that they did not like these ne) 


gy at law, ora le Ui 


as notice 
subject, of course, 
interest Is one 


SS he has 
between 
at this Law of Property Act adopts 


and the 
( quitable 


the legal estate 
gain you have heard “ 


and quite properly l 
that distinction 


interest ” 
tatute 
wer 


col 


rceriticisms 


and they 


said: - Why not adopt t} old phi egal estate’ 
and ’ equitable Interest wl eh il 0 well known aniony 
legal practitioners ¢”’ That was thought by the committe: 
to be a sound criticism and tly uggestion Wa ack Pp ed here. 
It would be as well in future, I think, if everybody so far as 


v about the law of land were 
Act and confine tute 
thing else to call it an 


possi ble In dealing with and writu 
to adopt the phraseology ot the 


a legal estate and where there is 


the ¢« to 


any 


: equitable interest.” 


That principle of Sir Arthur Little Bill had to be cor dered 
very very carefully. Mere assimilation in the way | ug 
gested would not do without a lot of thought a detail 
One of the first things you have to con der 1s, what ts to 
happen with regard to estates tail? If yousimp! y that the 

all apply to freehold you abolish 


Ids sl 
but Inequity, becau 


law relating to leaseli 


estates tail not only at law you know, 


you cannot now have estates tail in equity The question 
arose, which was it to be ? Th ugyvestion Was 1 ade © Shall 
we abolish estates tail altogether or carry out thr principle 

nd the estate tail to per onal estate ?” 


of assimiliation and ¢ xt 
omewhat of a 


That suggestion came to many conveyancers a 

shock, but Sir Arthur carried the committee in this way. 
He said: “If vou endeavour to abolish estates tail we con- 
veyancers will fir d a way of creating a similar estate—it may 
take five or SIX page of draft but we will do 1t some how 
whereas if you allow us to have estates tail by using the words 
‘in tail’ we can do it in two words and sav great deal of 
time and troubk That seemed to be a very good argument 


and a useful suggestion and so it was adopte d, and, when you 
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have an 
/ 


consider it, is there any reason why you should not 
entailed interest in personalty if you have it in realty 

One know 
are trying to settle chattels or leaseholds or copyholds to go 


that a lot of complication is caused when you 
with land. You know what long and complicated clauses 
have to be put in; and so it was decided that although the 
estate tail should be abolished as a legal estate it should be 
allowed to continue by way of an equitable interest, and not 
but that it should be extended to 
personal property as well and, as copyholds are all being 
enfranchised, it includes every kind of property. 

Then, when that big « hange was made, it was considered 
from many points of view, and particularly from this point 
What is the good of estates tail or an entailed 
And, what we were told by the expert conveyancer 
was this: “It is very useful when you want to tie up land 
or property to descend in the way that we have now under an 
entail, that it should be done in that way, because it does 


only allowed to continue 


of view: 
interest ¢ 


not matter if a person who becomes tenant in tail reaches 
full age and is able to dispose of the property for the reason 
that he can bar the entail and start again. But you have 
cases where the tenant in tail dies in infancy or some other 
disability and the entail is not barred for that 
reason. 
therefore 
that the first person who takes an estate tail and reaches 
but if he is unable to deal with 
That 


supervenes 
It then causes confusion, and it is very much better, 
to be able to settle property in tail, which means 


twenty-one can deal with it ; 
it, it will go on on the ordinary principle of entail.” 
principle was adopted and even extended. 

There are four important changes with regard to entailed 
interests The first is that they extend to all kinds of property; 
secondly, that the interest will be 
thirdly, that there will in future be 
thought necessary 


an equitable one only ; 
no necessity for enrolment. 

when the deed enrolled 
took the place of the ancient recovery which was a proceeding 


Enrolment wa 


in open Court, but in practice it was found that it did not do 
That was done away with, and then 
If you are reading the Act 
and you do not expect it, it may come upon you as a great 
urprise—the entail can be barred by will. 
little inaccurate to talk about barring an entail because the 
Statutes do not talk about it. But the Act says: “ An entailed 
interest can be disposed of by will as if it were a fee simple 
within certain limits.” That you do not find under the 
relating to entails. It is put under Part X which 
deals with wills, so that you may not see it until you come to 
the part of the Act which deal 


I take itthat what you want me to tell you is what in my 


anvbody any good 
what is a very big change is this 


It is always a 


section 
with wills 


view you ought to do looking at it from a practical point of 


view Suppo e in future ay next year—you wish to create 


an entailed interest—how can it be done ? How can you dis- 
pose of an entailed interest by your will ? First of all the will, 
to do that, must refer either specifically to the property 
itself or to the instrument under which it was acquired or it 
must refer to entailed property generally 

that that will be the class of case most used. 
that it will become part of a common form residuary devise for 
the testator to di Pose of all land or other propert yin Ww hich 


l exper tin practice 
In fact, I lmagine 


he holds an entailed interest or all entailed property. You 
will probably find when you get your new books of forms of 
wills that the residuary devise contains that. But whether 
it does or not I think it may be a good thing to do in future 
with regard to all wills made after the commencement of the 
Act to put into the residuary devise a special disposition by 
reference to entailed property. 

Another practical point is: How are you in future to 
create an entailed interest ? There the Act says this 
must use" 


that you 
the like expressions as those by which before the 
Act a simular estate tail could have been created by deed in 
freehold land 
to is this: 


That is a longish phrase, but what it comes 


to create an entailed interest you must say that 


it is to go’’ to A and the heirs of his body,” or‘ to A in tail,” 
or “in tail male,” whatever is required—those being the 
words which before the Act created an entail in freehold land 
by deed. It can only be done in a settlement or a will—or, in 
other words, a settlement including a will. I suppose nobody 
will ever really want to do it in anything else, but what it 
excludes, I take it, is this: you could not convey to a person 
an estate tail given to him by way of a conveyance on sale, 
Another way you can create an entailed interest is this: when 
you are dealing with personal estate you can direct the personal 
estate to be enjoyed or held with or upon trusts corresponding 
to trusts of land entailed either before or after the Act. That 
is to say, supposing you have got under a settlement of real 
estate some land which is strictly settled in tail and you now 
have some chattels which you want to settle in tail in the 
same way, you can do it directly by reference directing 
them to be held on the same trusts as the land. Those long 
provisions will no longer be necessary. That, I think, will 
probably be found a convenient way of doing it. 

Now, let us consider how not to do it. Let us consider 
what it is that will not create an estate tail. I do not think 
you will be inclined to use any of these ways, but I may as 
well tell you what will not do it. First of all, words which 
in a will would have created an estate tail in the past, but 
would not have done it in a deed —for instance, the phrase 
“To A and his issue.” That, in a will, will generally be 
construed as creating an estate tail. Those will not, in future, 
create an entailed interest. You must use the proper words, 
even ina will. But the effect of such words in future will be 
to create a fee simple if it is land, or absolute ownership in 
the case of personal property. In fact, it will have the same 
result as similar words would have had if used as regards 
So that if you are going to create an estate 
tail either by will or deed you must use correct expressions. 


personal estate. 


Another thing you cannot do, which used to be quite 
common, of course, and is now quite common—is where you 
ire giving a remainder in tail to a person after giving him a life 
estate or remainder in fee. You very often finish up: “ remainder 
to the use of the right heirs of so and so,” intending the 
fee simple to pass to that person. That, again, you cannot 
do in future, because the rule in Shelley's Case is abolished, 
and if you give an estate to a man for life with remainder, 
his heirs or the heirs of his body, the people who would 
be heirs or would be intended as heirs, as the law now stands, 
would take the property by direct gift as individuals. Those 
are the two ways in which you cannot create an estate tail. 
[ mention those only by way of warning, because everybody 
will use the correct words in future. I suggest it would be 
really neater to talk about entail and tail male and that the 
words “ heirs of the body’ become somewhat inappropriate. 

There is another very important matter in which assimila- 
tion had to be considered very carefully, that is in regard to 
It is perfectly obvious I think to most 
of us that the laws relating to the ascertainment of an heir at 
law to real estate were very antiquated and out of date 
Primogeniture very often works great injustice. It is not in 
the case of large estates where you want the land to descend 
in the eldest line that you get intestacies. I think you will 
find that intestacies occur more in the small estates. You will 
find perhaps that a man with a small estate has invested his 
savings in the purchase of freehold ground rents or freehold 
If he dies 
intestate there is no reason on earth why the freehold ground 
rents or the houses should go to the eldest son to the exclusion 
of all his children, and one cannot imagine that the deceased 
would have desired that result. So that it is really fairer if 
you are going to have a rule of intestate succession to take 
effect where a man forgets to make a will to have it rather on 
the lines of the rules which relate to personal property. I think 
that is the best way That is what the framers of the Act 


intestate succession 


houses, and possibly some leasehold houses too. 


thought, and assimilation has taken place not quite by 
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adopting the rules as to personalty, because some of those 
were perhaps not very fair For instance, the rule of succession 
to personilty gave the husband much too much in comparison 
to the wife; and also the father came in a long way before 
the mother, and in order to be fair the principle was adopted 
by the framers of the Act of abolishing the distinction between 
male and female—I mean for the purpose of succession only. 
You must not go away with the idea which I am told a certain 
law student seems to have acquired. He was asked “ What 
is the difference between a mortgagor and a mortgagee ?”’ 
His answer was “ Before the new Act there was a lot of 
difference between them, but after the new Act there will be 
none, because the new Act abolishes all distinction between 
male and female.’ I suppose he thought that “ mortgagee ” 
was the feminine of ‘‘ mortgagor.”” However, for the purposes 
of succession, there will be no difference between the male and 
the female. 

Now, the principle which was adopted, I am told, by the 
drafters of this part of the Act was this: they made some 
investigations to find out what is the average will which a man 
of moderate means makes. They found that for the most part 
the man who leaves a wife and children will give a life interest 
either in the whole or part of his property to his wife and will 
give the rest to his children equally and will try to provide 
that in case the children die their children or issue shall stand 
in their place. We know from experience that the clause as to 
settling it with substitutional gifts to children needs very 
careful drafting in order not to make a mistake, and 
I think you will agree that very frequently in a small 
estate the whole thing is given to the wife or husband 
and in a larger estate a sum is given to be paid directly 
to the one or the other, and as a rule the personal 
chattels, such as wearing apparel, plated goods, and furniture 
were also given. 

That is what was found to be the average will and the new 
provisions are based upon what is supposed to be the average 
will of a person of moderate means. That is carried out in 
this way—of course I can only give you a bare summary, but 
it will be something which perhaps you will be able to carry away 
and which will be of assistance to you in getting the main idea. 
First of all consider what the Act does with regard to the legal 
estate. That is important. In the first place all property 
not only personalty and freeholds as before but including what 
used to be copyhold—everything —vests in the legal personal 
representative so far as the legal estate is concerned, and, in 
case of intestacy, he or they hold it on trust for sale. All trusts 
for sale under the Act, whether in this or other cases, imply 
a power to postpone sale. In fact it follows very much the 
ordinary common form which you find in a will or settlement 
when land is given to trustees on trust for sale with power 
to postpone sale at their discretion, and so on. Personal 
chattels are only to be sold if it is really necessary for the 
purposes of administration, because there is no other property 
They are, as it were, the last things to be sold. 

The main difference in the new law I think is this. First, 
the exception of copyhold which you find in the Land Transfer 
Act of 1897 disappears, of course, because it will all be freehold 
Entailed interests will be included and pass to the personal 
representatives if they are disposed of by the will and not 
otherwise. The personal representatives are directly and 
expressly made also real representatives. I think they were 
in effect, but some criticism was directed towards the 1897 Act, 
and it was pointed out that they are nowhere made real repre 
sentatives. That is a small matter. I think the most 
important part of the change as regards the legal estate is this 
that the personal representatives hold the land on trust for 
sale. Instead of having a mere power of sale for the purposes 
of administration, they hold it on trust for sale and you know 
that questions have arisen —I do not know that they have ever 
been satisfactorily settled—where an executor is purporting 


to sell real estate for the purposes of administration and a long 
time has elapsed and you have a pretty shrewd suspicion that 
there is no necessity for administration at all. 


Some 


conveyancers feel a little uncomfortable whether they ought not 
to ask for proof that the 
tinued, and after the lapse of twenty years there may be still 
further doubt. That is got rid of by the provision making the 
executors or administrators trustees for sale, because, especially 
under the Law of Property Act, Section 23, really giving effect 
to the Conveyancing Act of 1911 with perhaps some slight 
amendment, the trust for sale endures until the land has 
actually been conveyed to the beneficiary or conveyed by his 


administration purposes have con 


direction, so that a pure haser finding the land still vested in 
the executors —that is to say, there having been no conveyance 
by them— can safely assume that the trust for sale still remains. 

But, of course, the great change is made in the devolution 
of the beneficial interest. First of all the rights of the surviving 
husband or wife are considered. 
the husband gets the same as the wife in the other case The 
husband or wife who survives gets first all the personal chattels 
Those are the sort of things you find in the ordinary common 
clause about plated articles, furniture, and so on. Secondly, 
the husband or wife gets £1,000 clear free of death duties and 
costs, and 5 per cent interest on that from the date of the 
death. Thirdly, if there are no issue the husband or wife 
takes a life interest in the whole: if there are issue a life 
interest only in the half. Then, finally, if there are no relation 
within the degrees mentioned as we shall see the whole 
goes to the husband or wife absolutely. That is only after 
issue and all other relations are exhausted in the way we 
shall see. Subject to those primary rights in the husband 
or wife, personal chattels, £1,000, and the life interest, the 
The issue 


They are just the same, and 


whole property goes to the issue of the intestate 
take on what are called statutory trusts. Those are somewhat 
lengthy trusts, but that cannot be helped Roughly, they 
are the ordinary trusts which a testator puts in his will where 
he wants a substitutionary gift to the issue of children who 
die before the testator. It is not quite that, because a child 
only becomes entitled to an absolute interest on surviving 
the testator and either reaching twenty-one or marrying 
There is rather a change in the common form there which up 
to now has always been females on reaching twenty-one 
or marriage, and the male when he reaches twenty-one. This 
Act makes no difference in that respect and no longer penalise 
the children of a young man who marries under twenty-one 
So that there are those substitutional gifts to the issue of 
children who die before the testator or do not reach twenty-one 
or marry ; and there is a hotchpot clause in which any advance 
ments made to the children have to be brought in. That is 
rather a little catch, as it seems to me, which you have got to 
look out for. These hotchpot provisions on a pure intestacy 
with regard to advancements made during life only apply, a 
I read the Act, to advancements made to the « hildren and not 
to advancements made to the issue—that is to say, the grand 
children and subsequent issue. Whereas ina partial intestacy 
gifts by the will to any of the issue 

have to be brought into account 
issue the parents take, that is to say, the mother and father 
If there are both of them, they take equally if there is only 
one the survivor takes the whole. Thirdly, brothers and 
sisters of the whole blood on the statutory trust That isa 
little confusing at first, because brothers and ters on the 
statutory trusts means that the brothers and sisters and their 
issue will take in the same way as children and their issue take 
That is to say, if a brother or sister 
ue of that brother or sister 


( hildren or ural dk } ildre n 
Secondly, if there are no 


on the statutory trusts. 
has died before the intestate the 1s 
reaching twenty-one or marrying will stand in the place of that 
Then after the brothers and sisters of the whole blood 
half-blood on the statutory 
next the uncles and aunts 


person. 
come brothers and sisters of the 
trusts; next the grand parent 
of the whole blood on the statutory trust next the uncles 
and aunts of the half-blood on the statutory trusts. If there 
are none of those, the hu band or wife takes absolutely if 
he or she survives and if there are none of those relations 
the property goes to the Crown or the Duchy of Lancaster, as 
the case may be. as bona vacantia, 
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I have heard the criticism m ide that if there are no uncles 
and aunts the Crown takes the whol lot. but one has to 


remember that the uncles and aunts take on the statutory 
trusts, which means that if the uncles and aunts do not 
survive. their children or cousins come in their place and 
if they are dead the cousins’ children come in. There is no 
limit to the descent from the uncle or aunt if such persons 


are alive, so that you do not stop at uncles or aunts. The 
idea 1s that o often very remote relations come in 
and get a kind of windfall, and there 1s no particular 
reason why they should get that windfall when the estate 


is so hard up. 


Before leaving intestate succession I ought to draw your 
attention to the new rules of administration. They are very 
Important and they are i little bit tu ked away At the 


present time there is a different set of rules in adminis- 
tration and the payme nt of di bts according to whether the 
thing comes in Chancery or in Bankruptey, and so on. In 
future it will all be the same. With regard to an insolvent 
estate first of all. the debts. funeral and testamentary « xpenses 
will be paid, and then the ordinary bankruptey rules will 
apply. That is very simple. Then, with regard to a solvent 
estate where there is not perhaps enough to pay all the legacies, 
and so on, and you have to see what assets are to be applied 
first in payment of debts, a new list is made and set out in the 
Ist Sx hy d to the Administration Act That is also very simple. 
It is necessary because you are assimilating the law of real 
and personal property, and at the present time the rules are 


differs nt with rey ird to a dk VIs« of land, re neral and Spe ( ific, 


as opposed to a legacy of personalty, and so on. But vou 
will find in the schedule a very simple set of rules which makes 
it quite thy same hb th; for re il and p r onal property Those 
are the chief matters which arose m rely on assimilation 


Another way in which it was proposed to get over con 
veyancing difficulties was by dealing with the position of 
infants holding land. As you know, the present law before 
the Act comes into force, is this, that land can be conveyed 
to an infant either by way of a legal estate or beneficially 
and either for his own benefit or on trust. I am not very 
competent to speak on this point, but I do not know that in 
practice it very often occurs that there is a conveyancing 
difficulty by reason of an infant being a trustee or getting 
a legal estate. I imagine those cases are fairly rare, but they 
do cause difficulties when they arise and the new law has been 
First of all, to put 
it quite shortly, a legal estate in land cannot be conveyed to 


sO framed as to get over those difhe ulties. 


an infant and an infant cannot be appointed a trustee. You 
would have thought that wa quite simple and that you did 
not need anything more. But unfortunately you have to deal 


with two cases, the case where a person who, notwithstanding 
the Act ivys that you cannot convey to an infant, goes and 
does it. You have to deal with a case where that has been 
done before the Act comes into force. Unfortunately, that 


means dividing the subject into  s¢ veral sub-headings, each 
of which is different as regards what you have to do. IT will 
deal with them as shortly as I can. I find it extraordinarily 


difficult to get this into a short form with a view of showing 
what has got to be done in each case. The first case we will 
deal with is where you have got an infant or two infants alone 
benefir ially entitled to land When I say “ infants alone,” 
I mean no adults. no grown up people, with them. First 
as regards legal estate, upposing omebody does after the Act 
convey a legal estate to infants without any adults, the result 
is that that merely operates as an agreement to settle and they 
do not get the legal estate at all. We shall not have to worry 
about that because I am sure you will not doit. With regard 
to a conveyance made before next year and you find there has 


been a conveyance of a legal estate to infants, then if there are 
Settled Land Act trustees the legal estate vests in those Settled 
Land Act trustees. That is very simple. But there is some 
thing you have to do there. Where you find that land has 





been conveyed to an infant in such a way that there are persons 
who have the powers of Settled Land Act trustees, those 
trustees must execute a vesting deed declaring that the legal 
estate is vested in them. That is something which the Act 
says they must do, and, therefore, one ought to carry that out 
if you have such a case to deal with. Supposing—and this 
is more likely—that there are no trustees—where the land 
has been conveyed to infants themselves. There, until 
anything else happens, the legal estate vests in the Public 
Trustee. That is only by way of making it go somewhere. 
The Public Trustee said that he did not want all these things 
because there would be so many of them, and to protect him 
and make it unnecessary to do anything very much with 
regard to that the Public Trustee must not do anything, and 
he must not charge any fees unless the parents or guardians 
of the infant request him to act in the trust. They can do 
that if they like, or if they prefer another trustee, they may 
appoint another trustee. Supposing that nothing happens— 
that it just vests in the trustee and nobody does anything— 
when the infant reaches twenty-one the legal estate auto- 
matically goes back again to him. So that with regard to the 
question “ What ought we to do?” I think the answer is 
“ Nothing.’ If you want to deal with the infant’s land then 
you must get new trustees appointed by the parent or guardian 
or request the Public Trustee to act—as you like. 

Now with regard to a case where you have a beneficial 
interest vested inaninfant. There itis fairly simple. Whether 
it is before or after the Act the rule is the same. You know 
that now under the Settled Land Act you deal with that 
case by giving the trustees of the settlement the powers of 
a tenant for life. The only difficulty that arises at the present 
day is where there are no trustees—for instance, where an 
infant takes a fee simple under a will and there are no trustees 
of the settlement. In such a case as that you have to go to 
the court to appoint some. That is got over in this way. 
After the new Act, where the legal estate is vested in personal 
representatives —which would be the usual case probably— 
then the personal representatives can exercise the powers of 
the tenant for life. That is a new power which will save a 
good many applications to the court where land has been 
devised to an infant. If there are Settled Land Act trustees, 
then their powers will prevail over those of the personal 
representatives—but you need not worry over that, because 
the purchaser can safely deal with the personal representatives 
unless and until the trustees demand a vesting deed to be 
executed in their favotr. There again the question is: 
If you find one of your clients is an infant beneficially entitled 
to land there is no necessity to do anything. Leave it as 
it is. No harm will come unless the trustees want to deal 
with the land themselves or want a vesting deed. Then 
they can have that done, and if they demand it and you 
are acting for the executors, the executors must of course 
carry it out. 

When you get the case of an infant entitled not by himself 
but with people of full age, then the position is rather simpler. 
Supposing there is after the Act a conveyance of a legal 
estate to an infant with people of full age, then the whole 
legal estate vests in the other people alone as if the infant 
had not been mentioned, and they hold it on trust for sale 
with a view to giving effect to the beneficial interests of all 
parties. Supposing you find that has happened before the 
Act and a legal estate has been conveyed to an infant and 
an adult beneficially, the same result happens after the 
Act —the legal estate vests only in that other person, the 
adult. Supposing the result of that would be to vest the 
land absolutely in one person as a sole trustee, then the 
parents or guardian of the infant can appoint an additional 
trustee. They do not have to go to the court ; they can 
do it themselves. Where you have a client, an infant who is 
beneficially entitled with one adult it would be much safer 
and better to get the guardian or the parents to appoint a 
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ACTIONS IN 1924. 


With a f ceptions there w decreases in the number of 
cases heard in t! ‘ ! ourts of England and Wales durin; 
1924, when compe d with 1923. but there was a substantial 
increase of the proceedings begun in the county courts. The 
Civil Judicial St ties for 1921 [Cmd. 21941], issued recently, 
show that t pneals wer pre ntecd to the House ot 
Lords durh t} vear, six fewer than in 1923. \ppeals 
down in tl Court of Appeal numbered 509, a decrease ot 
ninety-nine tror 23, the number being less than In any 
year since TOULS 

Phe num of petitions filed in the Divoree Court in the 
vear was 3.148 ! I I a decre e of 2 per cent. compared 
with 1923, and of 45 per cent compared with 1919, when 
the number wv rthanin any other year. Matrimenial 
causes to the numil of 855 were tried at Assizes. The 
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Societies. Legal News. 
Secretariesa—Reports of meetings, lectures, etc., to ensure Insertion in the 


current number, should reach the office eot later than 4 p.m. Wednesday, 
United Law Society. 


October, Mr. F. H. 


\t a meeting of the Soctetyv on 12th 


Butcher in the Chair, it was unanimously resolved that the 
S ty should form a Poor Man’s Lawyer, and that the work 
be carried on in connection with the Institution of Toc. H., 


premises in the Kennington Park Road, S.E. 


\t the same mectin Mr. S. KE. Redfern moved: ** Th 
House deplor the activities of the British Fascists. 

Mr. G. B. Mountford opposed. There also spoke Messi 
Pp. R. HW. Edwards, G. W. Tookey, T. Jameson and H. C. 
Debenham. Mr S. EF. Redfern having replied, the motion 
put to the vote of the hou and w esrricd by ten 


r, Mr. F. H. 
debated : 
Ito regulat: 


At a meeting of the Socict held on 19th Oet she 
Butcher in the Chair, the followin 
Phat this House Lord 
publication of re judicial procee zs in such 
anner as to prevent injury to public morals.”’ Mr. I. 
Horniman opened, and Mr. G. B. Burke opposed. There also 
ke Messrs. L. F. Stemp, I. E. Harper, W. S. Chaney, 
(iuedalla, C. Duveen, G. Bull, S. EB. Pocock, Sydney Ashley 
1 Miss J. Clarkson. Mr. I. Horniman having replied the 
t put to the TLouse aod was lost by five \ $. 


motion wW 
ipproves of Darling's i} 


ports ot 


ion wa 


Solicitors’ Benevolent Association. 


of the Directors was held at 3. Soon 
(by kind permission of Sir William 


The monthly meetin 
Buildings, Lincoln’ Prin 


Bull), on the L4th inst., Mr. BE. F. Kn pp-f her in the chair. 
| other Directors present were The Rt. Hon. Sir William 
Bull, Bart., and Messrs. L. T. Helder (Whitehaven), EK. B 


Knight, T. 1. FP. Lapthorn (Portsmouth), C. G. May, H. A. HL. 
Newingion, RK. W. Poole, M. A. Tweedic end A. B. Urmston 
Maidstone). Six hundred and sixty pounds were distributed 
n grants of relief, 69 new members were adisitted, 


ral busine 


and other 


ss transacted. 


Liverpool Law Students’ Association. 

A meeting of the Liverpool Law Students’ Association wi 

ki on the Lith inst. at the Law Libr ry. The cheir wi 

n by Jos ph Gradwell, [+s snd thir 77 IX members wet 

} nf, when the following question debated: ** The 

British Broadcasting Company Limited innocently transmitted 
ether an item ¢ upplicd to them by a pr 

eriously on the 


Wiis 


rough the f new 


geney which reflected character of your 
bent. I= prool ol sp ch l dana essential to your elie ~ 
in an action against the B.B.C.? ” Mr. Kk. A. Rowland 
opened for the affirmative and Mr. Cyril G. Kk. Dingle for t! 
tive, and Messrs. W. J. Jones, R. J. Dromiyoole, Ek. Holland 
Hughes, A. L. Kershaw, S. S. Silverman, S. Dean, Reginald 


W. Boll, HE. L. Groen, H. BE. Miller and Alfred Bieber took pa. 

ti the ensuing discussion. After a brief and instructive 

imming up by the chairman, the motion on being put to the 
ting was lost 19 votes to %. 


on 26th June, left 
net personalty 


Information Required. 
WILL.—If anvone holds or has seen a Will of the lats 
WinniAM ChLirron, of Fairtield, Allevn Park, Dulwich, and 
27 Leadenhall-street, E.C.. dated subsequent to Sth January, 
1923, will they please communicate with M William 
\. Crump & Sons, Solicitors, 27, Leadenhall-street, London, 
N.C. 


Appoint ments, 


{Notices Intended for insertion in the current issue should 


Thursday morning.) 


LORD CHIEF JUSTICE OF NORTITERN 


{t is officially announced it Belfast that the Kir on 
the recommendation of tly Prin Minister of Northern 
Ireland and the advice of the Secretary of State for Llome 


\ffairs, has appointed Mr. William Moore, 
\ppeal, to be Lord Chief Justice of Northern Treland 


The new Lord Chief Justice succceds the late Sir Denis Tlenry 
He is a native of County Antrim, and formerly represented 
North Antrim, and afterwards North Armach, in the House 
of Commons. He was called to the Lrish Bar in’ ISS7 and 
to the English Bar in 1899, and was appointed a Judge of 
the King’s Bench Division (Ireland) in 1917. He oh been 


Lord Justice of Appeal since 1921. 


HeNRY SuTTON, of Messrs. King & Ludlow 
Bow Street, Covent Garden, ha 
\flidavits of the Supreny 


Mr. LUDLOW 
of 7, Broad Court Chambers, 
been appointed a Commissioner of 


Court of New South Wales. 

The Board of Trade have appointed Mr. R. W. Cave, 
Assistant Official Reeeiver in’ Bankruptey u he Landon 
Suburban District Office, to be Offietal Receiver for thre 


Bankruptey district of Neweastle-on-Tyne with effect from 


the T6th inst. 


ve > ja 

Wills and Bequests. 
{Information intended for insertion in the current issue should reach ua not 
later than Thursday morning.] 


K.CL’S APPRECIATION UF A MUSICAL SOCTETY. 
Mr. Gerald Augustus Robert FitzGerald, K.C.. J.P... of 
Park Town, Oxford, formerly Commissioner of National 


Kducation for Ireland and a Light Railway Commissioner, 
| ] 


author of several legal works. who died on Ist \ucust aved 


ghty, left estate in Great Britain in his own d Sposition 


f the gross value of £42,285, with net personalty £10,275. 
lle stated: Wishing to recouwnize that the successful estab 
lishment and working of the Wilts Musical Competition 
Mestival are mainly due to my fellow-workers, Miss Jenny 


Luce, Miss Adeline Wilson Fox, Lad A\enes Poynter and 
Mr. James Thornton, | bequeath to each of them, free of 
legacy duty, the sum of £5 for the purchase pf some small 

uivenir asa mark of my gratitude to them for the ability 


id energy which they devoted to the work. 

Solicitor, of S nham-terrace, 
Messrs. Ryott & Swan, licitors, who died 
estate of the gross value of £15,442, with 
C1454. Fl left £50 each to hi clerks 


Mr. William Henry Ryott 


Newcastle, and of 
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VALUATIONS FOR INSURANCE.—It is very essent 
have a detailed valuation of their effects. Propert 
insured, and in case of loss insurers suffer accordin 
(LIMITE D), 26, King Street, Covent Garden, W.( t! 
and auctioneers (established over 100 years), have a 
be glad to advise those desiring valuations for 
furniture, works of art, bric-A-brac a speciality. 


generally very inadequately 
DEBENHAM STORR & SONS | 
well known chattel valuera | 
staff of expert Valuers, and will } 
ny purpose, Jewels, plate, furs, | 
[ApvtT.| 


Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 4%. 


Thursday, 5th 


English Government Securities. 
Consols 24% ox oe e 
War Loan 5% 1929-47 .. ee ee 
War Loan 44% 1925-45 aa 
War Loan 4% (Tax free) 1929-42 
War Loan 34% Ist March 1928 
Funding 4% feon 1960-90 
Victory 4% Bonds (available for E ‘state 

Duty at par) Average life 35 years .. 
Conversion 44% Loan 1940-44 
Conversion 34%, Loan 1961 
Local Loan 3% Stock 1921 or after 
Bank Stock 


India 44% 1950-55 
India 34% ee 
India 3% .. ee 
Sudan 44% 1939-73 
Sudan 4% 1974 ee ee ee 
Transvaal Government 3% Guaranteed 

1923-53 (Estimated life 19 years) .. 


Colonial Securities. 
Canada 3% 1938 oe oe 
Cape of Good Hope 4% 1916-36 
Cape of Good Hope 34% 1920-49 
Commonwealth of Austr: alia 43%, 
Jamaica 44% 1941-71 ° 
Natal 4% 1937 “s os oe 
New South Wales 44% 1935-45 
New South Wales 4% 1942-62 
New Zealand 44% 1944 
New Zealand 4% 1929 
Queensland 34°, 1945 
South Africa 4% 1943-63 
S. Australia 34%, 1926-36 
Tasmania 34% 1920-40 .. 
Victoria 4% 1940-60 
W. Australia 44% 1935 


Corporation Stocks. 
Birmingham 3% on or after 1947 or 
at option of Corpn. 
Bristol 34% 1924 
Cardiff 34% 1 


+0 


1940 60 


65 


»- 65 

935 

Croydon 3% 1940-60 

Glasgow 24% 1925-40 

Hull 34% 1 1925-55 

Liverpool 34% on or ‘after 
option of ( orpn. ‘ es 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of ¢ Jorpn. 

Ldn. Cty. 3% 
optio n of C —— 

Manchester 3%, on or after 1941 

Metropolitan Water Board 
1963-2003 

Metropolitan 
1934-20038 - 

Middlesex C.C., 34%, d 

Newcastle 34% irre dcomable os 

Nottingham 3% irredeemable .. 

Plymouth 3% 1920 60 .. lu 


— Railway Prior ro 
. Western Rly. 56° Debenture ee 
. Western Rly. 5° Rent Charge 

Gt . Western Rly. 6 Preference . 
L. North East =e ly. 4°, Debenture .. 
L. North Eastern Rly. 4%, Guaranteed 
L. North Eastern Rly. 4%, Ist Preference 
I 
I 


1942 at 


Con. Stk. after 1920 at 


‘A’ 


Water Board “7 ‘B? 


1927.4 


. Mid. : Scot. Rly. su Debenture 
» Mid, R ly. Guaranteed , 
L. Mid. & R ly. “a Preference 
Southern Railway 4% Debenture 
Southern Railway 5%, ; Guaranteed 
Southern Railway 5%, Preference 


Scot. 
Scot. 


MIDDLE 
PRICE. 


21st Oct. 


64 
764 
88 
67} 
Tixd 


77} 
75} 


53} 


1925 


INTEREST 
YIELD. 


On ne mh 


~~ > > > 


ee ee ee Se ee ee Pe OO 


_ 


—— -_- 
Cl BD +1 G-~3 +1 to 


_ 
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Next London Stock Exchange Settlement. 


November, 


YIELD WITH 


REDEMP- 


£ 


rer aart aan ft & & 


TION. 


. d, 











